

Non-Special Entity 





[For Counterparties who are not “Special Entities”] *

[Swap Dealer Letterhead]

[Date]

[Name and address of recipient]

Re:  Communications Regarding Swaps

The Commodity Futures Trading Commission (“CFTC”) has adopted rules governing business conduct standards for swap dealers and other parties.
  The rules apply to communications regarding Swaps, including communications that occur prior to entering into a Swap.
  The purpose of this letter is to enable us to engage in communications that fall within a “safe harbor” available under those rules for counterparties who are not “special entities.” 

Please note that we may need to significantly limit our communications regarding Swaps if the conditions of the safe harbor are not satisfied as provided in this letter or otherwise.  In addition, any Swap that may be entered into would be subject to a separate written agreement of the parties that satisfies the documentation requirements of the Dodd-Frank Act, as well as any other approvals and conditions that each party may require before entering into a Swap.
   
To satisfy the conditions of the safe harbor for Swap communications, we are making the disclosures and agreements set forth below and ask that you [and your Designated Evaluation Agent
 (as defined below)] make the representations and agreements set forth below.

We (“SD”) hereby make the following disclosures to you (“CP”) as of the date hereof:

(1) SD is acting in its capacity as a counterparty and is not undertaking to assess the suitability of any Swap for CP. 

[Incorporate either the following Option 1 or Option 2]

[Option 1: Include these provisions if CP has a Designated Evaluation Agent: 
CP hereby makes the following representations as of the date hereof:
(1) CP has selected Designated Evaluation Agent as its “agent” for purposes of evaluating investment risks with regard to Swaps as well as any “recommendation” (as such term is used in CFTC Regulation 23.434) with respect to a Swap provided by SD and making trading decisions on behalf of CP;

(2) CP has complied in good faith with written policies and procedures that are reasonably designed to ensure that Designated Evaluation Agent is capable of evaluating any “recommendation” with respect to a Swap provided by SD and making trading decisions on behalf of CP; and

(3) CP is exercising independent judgment in consultation with Designated Evaluation Agent in evaluating the "recommendations" of SD with regard to any Swap. 

Designated Evaluation Agent hereby makes the following representations as of the date hereof:
(1) Designated Evaluation Agent is exercising independent judgment in evaluating the "recommendations" of SD with regard to any Swap that are presented to Designated Evaluation Agent.]
[Option 2: Include these provisions if CP does not have a Designated Evaluation Agent: 

CP hereby makes the following representations as of the date hereof:
(1) CP has complied in good faith with written policies and procedures that are reasonably designed to ensure that the persons responsible for evaluating any “recommendation” (as such term is used in CFTC Regulation 23.434) with respect to a Swap provided by SD and making trading decisions on behalf of CP are capable of doing so; and

(2) CP is exercising independent judgment in evaluating the "recommendations" of SD with regard to any Swap.]
 [SD, CP and Designated Evaluation Agent]
[SD and CP]
 each hereby agree as follows:
(1) Each disclosure or representation made by it in this letter will be deemed to be repeated by it at the time of each recommendation provided by SD with respect to any Swap  and each time SD offers to enter into, or enters into, any Swap with CP; and

(2) If any representation made by it in this letter becomes incorrect or misleading in any material respect, it will promptly correct and update such representation by notifying the other party in writing at the email address provided below.
__________________________________

Executed and delivered with effect from the date first written above:

[Name of SD], herein “SD”

By:  ______________________________
Name:  ____________________________
Title:  _____________________________

For purposes of this letter, notices may be provided to SD via e-mail to:  ____________________

Agreed and accepted with effect from the date first written above:

[Name of CP], herein “CP”

By:  ______________________________
Name:  ____________________________
Title:  _____________________________

For purposes of this letter, notices may be provided to CP via e-mail to:  ____________________

[[Name of Designated Evaluation Agent], herein “Designated Evaluation Agent”

By:  ______________________________
Name:  ____________________________
Title:  _____________________________

Name: _____________________________________
Address: ____________________________________
Phone: ______________________________________
Fax: ________________________________________


For purposes of this letter, notices may be provided to Designated Evaluation Agent via e-mail to:  ____________________]

* Note:  This form of letter is appropriate for a counterparty that is not a swap dealer, security-based swap dealer, major participant, major security-based swap participant, or  a “special entity,” as used within the meaning of the CFTC’s external business conduct rules. 





Forms of letters addressing safe harbors for special entity counterparties are also available.


*Note:  This letter is intended to meet the safe-harbor under CFTC Reg. 23.434.  








� Business Conduct Standards for Swap Dealers and Major Swap Participants With Counterparties, 77 Fed. Reg. 9734 (Feb. 17, 2012).


�  As used in this letter, “Swap” means a “swap,” as defined in the Section 1a(47) of the Commodity Exchange Act and CFTC Regulation 1.3(xxx).  The term also includes any foreign exchange swaps and foreign exchange forwards that may be exempted from regulation as “swaps” by the Secretary of the Treasury pursuant to authority granted by Section 1a(47)(E) of the Commodity Exchange Act. For these purposes, “Swap” includes a new swap and any material amendment, mutual unwind or novation of an existing Swap.   The term “Swap” also includes any trading strategy involving a Swap.


� The documentation requirements of the Dodd-Frank Act are addressed by protocols sponsored by ISDA (available at � HYPERLINK "http://www2.isda.org/functional-areas/protocol-management/open-protocols" ��http://www2.isda.org/functional-areas/protocol-management/open-protocols�).


� Note:  A Designated Evaluation Agent may not be one of your employees. 


� Note: A CP that has one or more investment managers that have discretion to trade for the CP's account may satisfy the safe harbor by representing to SD that it has selected such an investment manager as a "Designated Evaluation Agent." To satisfy the safe harbor, CP and each such Designated Evaluation Agent must make the applicable representations set forth in Option 1. CP may amend this letter as appropriate if it chooses to select more than one Designated Evaluation Agent.  


Note that CP is not required to designate a Designated Evaluation Agent to satisfy the safe harbor, provided that CP can make the representations about itself set forth in Option 2.





� Insert if Option 1 above is applicable.


� Insert if Option 2 above is applicable.


� The Designated Evaluation Agent signature block should be (i) completed if Option 1 above is applicable, and (ii) deleted if Option 2 above is applicable. 
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