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published on September 16, 2013
by the International Swaps and Derivatives Association, Inc.
______________________________________________

On July 26, 2013, the CFTC published an “Interpretive Guidance and Policy Statement Regarding Compliance with Certain Swap Regulations” providing guidance as to when the CFTC will assert jurisdiction over swap transactions that have a non-U.S. element.  Among other things, the Interpretive Guidance includes terms for when a swap transaction will be deemed to be with a non-U.S. branch of a U.S. bank and safe harbors for certain such transactions.  This representation letter allows a U.S. bank to provide counterparties with status representations to establish (i) whether a transaction is deemed to be entered into with a non-U.S. branch of such U.S. bank under the Interpretive Guidance and (ii) whether the bank satisfies requirements for a safe harbor to comply with the local law of the branch in lieu of the CFTC’s “Transaction-Level Requirements.”  The representations in this letter are solely for the purposes of making such determinations. 

Capitalized terms used in this letter are defined in Appendix I.

______________________________________________
Instructions:  Please make one or both of the representations below by checking the relevant box and listing the relevant foreign branches.
 FORMCHECKBOX 

We are a U.S. bank that is registered with the CFTC as a swap dealer or major swap participant.  In the event that we enter into a Swap Transaction with you for which the relevant documentation indicates that one of the branches listed below is the relevant office of the bank for purposes of the related Swap, then, unless we have notified you to the contrary in a timely manner in writing prior to entering into such Swap Transaction, by executing such Swap Transaction, we will be deemed to represent that (i) such branch satisfies the Foreign Branch Characteristics and (ii) we have satisfied the requirements under the Interpretive Guidance for the related Swap to be deemed a Swap with such foreign branch for purposes of CFTC Swap Regulations.
List foreign branches: ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

 FORMCHECKBOX 

In the event that we enter into a Swap Transaction with you for which the relevant documentation indicates that one of the branches listed below is the relevant office for purposes of the related Swap, then, unless we have notified you to the contrary in a timely manner in writing prior to entering into such Swap Transaction, by executing such Swap Transaction, we will be deemed to represent that we have satisfied the requirements specified in the Interpretive Guidance for permitting the parties to comply with transaction-level requirements applicable to entities domiciled or doing business in the local jurisdiction of the relevant branch in lieu of the Transaction-Level Requirements provided that you are not “U.S. person,” “affiliate conduit,” or a “guaranteed affiliate” under the Interpretive Guidance. 
List foreign branches: ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Executed and delivered with effect from [insert date]:

[Name of entity completing letter] 
[LEI/CICI:                                    ]

By:______________________________
Name:____________________________
Title: _____________________________

Date:_____________________________
Appendix I: Definitions
“CFTC” means the U.S. Commodity Futures Trading Commission.
“CFTC Swap Regulations” means the rules, regulations, orders and interpretations adopted or issued by the CFTC, as in effect from time to time, that apply to Swaps and that are promulgated under Title VII of the Dodd-Frank Wall Street Reform and Consumer Protection Act or that are otherwise designated by the CFTC as being subject to the Interpretive Guidance.
 
“Foreign Branch Characteristics” has the meaning provided in the Interpretive Guidance.  

“Interpretive Guidance” means the Interpretive Guidance and Policy Statement Regarding Compliance with Certain Swap Regulations, 78 Fed. Reg. 45292 (July 26, 2013), as amended or supplemented by the CFTC from time to time.

“Swap” means a “swap” as defined in the Section 1a(47) of the CEA and CFTC Regulation 1.3(xxx).  The term “Swap” also includes any foreign exchange swaps and foreign exchange forwards that may be exempted from regulation as “swaps” by the Secretary of the Treasury pursuant to authority granted by Section 1a(47)(E) of the Commodity Exchange Act.
“Swap Transaction” means any transaction that results in the creation of new Swap between two or more parties or in a change to the terms of an existing Swap between parties, including execution, termination, assignment, novation, exchange, transfer, amendment, conveyance, or extinguishing of rights or obligations of a Swap.
“Transaction-Level Requirements” has the meaning provided in the Interpretive Guidance.
� 	The application of the “U.S. person” concept to swap regulation is discussed at p. 45316 of the Interpretive Guidance and the related concept of “swaps activities” is discussed at p. 45297 & fn. 38.


� 	Available at:  � HYPERLINK "http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2013-17958a.pdf" ��http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2013-17958a.pdf�.
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